City of Long Beach Memorandum
Working Together to Serve

Date: November 9, 2018

To: Mayor and Members of the City Council

From: %atrick H. West, City Manager/’/’:»/&w—

Subject: Report on SB 1402 (Lara) Labor contracting: customer liability

On Tuesday, October 9, 2018, the Long Beach City Council requested the City Manager
provide a report to the City Council on the impacts of new state legislation SB 1402.

SB 1402 was approved by the Governor and filed with the Secretary of State on September
22, 2018. It amends Section 2810.4 of the California Labor Code, and according to the State
Senate Rules Committee, will require joint and several liability for customers who contract with
port drayage services who have unpaid wage, tax and workers’ compensation liability.

Attached are: (1) an analysis by the City Manager on the impacts of SB 1402; (2) the complete
text of this legislation; and (3) an analysis of SB 1402 by the Senate Rules Committee.

If you have any questions, please contact Diana Tang, Manager of Government Affairs, at 562-
570-6506.
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CITY OF SB 1402 (LARA) LABOR CONTRACTING: CUSTOMER LIABLITY
LO N G IMPACTS OF THE STATE LEGISLATION

BEACH November 5, 2018

Introduction

Senator Lara authored SB 1402 to address the issue of driver misclassification at ports throughout California. SB
1402 was approved by the Governor and filed with the Secretary of State on September 22, 2018. The bill
amends Section 2810.4 of the California Labor Code, and according to the State Senate Rules Committee, will
require joint and several liability for customers who contract with port drayage services who have unpaid wage,
tax and workers’ compensation liability.

Bill Summary

SB 1402 makes beneficial cargo owners (BCOs) jointly liable for violations of state labor and employment laws
when they hire licensed motor carriers (LMCs) that have unpaid final judgments for failure to pay wages,
imposing unlawful expenses on employees, failure to remit payroll taxes or provide worker’s compensation
insurance, misclassifying employees as independent contractors, and other labor law violations.

Under SB 1402, Port of Long Beach (Port) customers will have access to a list of trucking companies who have
failed to pay final judgments, prepared by the Division of Labor Standards Enforcement. BCOs that continue to
hire port trucking companies with unpaid final judgments will be liable for future state labor and employment
law violations by these scofflaw trucking companies.

Background

The port drayage industry is a vital part of California’s goods movement economy and employs an estimated
25,000 drivers who move freight between California’s ports and distribution centers. An investigation by USA
Today found “port trucking companies in Southern California have spent the past decade forcing drivers to
finance their own trucks by taking on debt they could not afford.” The investigation found instances where
drivers “end up owing money to their employers — essentially working for free.” This financing structure has
lead to wage theft and other financial inequities in the drayage trucking industry. SB 1402 aims to correct the
misclassification of truck drivers through data gathering and transparency.

Next Steps
Despite the challenges, there are opportunities to address the misclassification of truck drivers. The Port can:

® Request action from the Attorney General, actively monitoring judgments issued by the Labor
Commissioner on misclassification, working with City staff to take action against business licenses when
that option is available, engaging neighboring municipalities to take similar actions to revoke business
licenses in their jurisdictions, engaging stakeholders and working with them to develop business
solutions, and exploring potential state legislative solutions.

* Work diligently to improve efficiencies at the Port, including engaging industry stakeholders to reduce
truck turn times and drive improvements to efficiencies in trucking operations, as this is also a critical
component in the success of the drayage trucking industry and the goods movement industry as a whole.

e Obtain a current list of trucking companies with outstanding, unpaid judgments from the California
Labor Commissioner following SB 1402 implementation on January 1, 2019.

Trucking operations is a critical link in the success of the supply chain, which moves imports and exports through
the Port of Long Beach. Approximately 1,933 LMCs are registered with the Port of Long Beach. These LMCs
should be held accountable for accurately classifying and compensating truck drivers for their work.
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Senate Bill No. 1402

CHAPTER 702
An act to add Section 2810.4 to the Labor Code, relating to employment.

[Approved by Governor September 22, 2018. Filed with
Secretary of State September 22, 2018.]

LEGISLATIVE COUNSEL’S DIGEST

SB 1402, Lara. Labor contracting: customer liability.

Existing law requires a client employer to share with a labor contractor
all civil legal responsibility and civil liability for all workers supplied by
that labor contractor for the payment of wages and the failure to obtain valid
workers’ compensation coverage. Existing law also prohibits a client
employer from shifting to the labor contractor legal duties or liabilities under
workplace safety provisions with respect to workers provided by the labor
contractor. Existing law defines terms for these purposes and authorizes the
Labor Commissioner to adopt regulations and rules of practice and procedure
necessary to administer and enforce these provisions. Existing law excludes
certain types of employers from these provisions, including, but not limited
to, a client employer that is not a motor carrier of property based solely on
the employer’s use of a third-party motor carrier of property with interstate
or intrastate operating authority to ship or receive freight, and a client
employer that is a motor carrier of property subcontracting with, or otherwise
engaging, another motor carrier of property to provide transportation services
using its own employees and commercial motor vehicles.

This bill would require a customer that, as part of its business, engages
or uses to perform port drayage services a port drayage motor carrier, as
defined, that is on a list established by the Division of Labor Standards
Enforcement and posted on its Internet Web site pursuant to the bill to share
with the motor carrier all civil legal responsibility and civil liability for port
drayage services obtained after the date the motor carrier appeared on the
list, as specified. The bill would require the division to notify a port drayage
motor carrier at least 15 business days before adding the port drayage motor
carrier to its Internet Web site and would require a port drayage motor carrier
who provides port drayage services to a customer, prior to providing those
services, and within 30 business days of entry of the judgment, to furnish
prescribed notice to the customer concerning unsatisfied judgments against

the motor carrier for unpaid wages, damages, unreimbursed expenses, and

penalties. The bill would define terms for its purposes, including defining
“customer,” with certain exceptions, to mean a business entity, regardless
of its form, that engages or uses a port drayage motor carrier to perform
port drayage services on the customer’s behalf, as described. The bill would
prohibit a customer and a port drayage motor carrier from taking any adverse
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Ch. 702 —2_

action against a commercial driver for providing notification of violations
or filing a claim or civil action. The bill would, with certain exceptions, not
apply the joint and severable liability to customers who engage a drayage
motor carrier whose employees are covered by a collective bargaining
agreement or to a customer who wishes to terminate an existing contract
until the termination date or until 90 business days following the listing of
the drayage motor carrier on the division’s Internet Web site, whichever is
shorter. The bill would require a customer or port drayage motor carrier to
provide to the Labor Commissioner, and make available for copying,
information within its possession, custody, or control required to verify
compliance with applicable state laws. The bill would authorize the Labor
Commissioner and the Employment Development Department to adopt
necessary regulations and rules to administer and enforce the bill’s
provisions. The bill would provide that waiver of its provisions is contrary
to public policy, void, and unenforceable. The bill would provide that its
provisions are severable.

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares all of the following:

(a) The port drayage industry is a vital part of California’s goods
movement economy and employs an estimated 25,000 drivers who move
freight between California’s ports and distribution centers.

(b) California’s port drayage drivers are the last American sharecroppers,
held in debt servitude and working dangerously long hours for little pay.

(¢) Aninvestigation by USA Today found that “port trucking companies
in Southern California have spent the past decade forcing drivers to finance
their own trucks by taking on debt they could not afford.” The investigation
found instances where drivers “end up owing money to their employers —
essentially working for free.”

(d) A common practice is for a company that owns port drayage trucks
to enter into a sublease agreement with drivers, with the promise that they
will own the truck someday. Drivers can be terminated at any time and lose
the money they thought they were paying toward the truck. Companies
deduct money from driver paychecks for business expenses that lead to
poverty wages or to the driver owing the company money.

(e) Port drayage drivers are a largely immigrant workforce and
particularly vulnerable to labor exploitation.

(f) Drayage drivers at California ports are routinely misclassified as
independent contractors when they in fact work as employees under
California and federal labor laws. A recent report finds that two-thirds of
California port drayage drivers fall under this category, and rampant
misclassification of drivers contributes to wage theft and leaves drivers in
a cycle of poverty.
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—3— Ch. 702

(g) Companies can violate labor laws and misclassify employees when
they control the manner and means of the work, set wages and hours, and
in other ways act as an employer.

(h) The California Labor Commissioner’s Office, Division of Labor
Standards Enforcement, has awarded in excess of $45 million in unlawful
deductions from wages and out-of-pocket expenses to more than 400 drivers.
No court has overturned these awards on appeal.

(i) Drivers have seen little of those awards while misclassification remains
endemic, as companies that commit violations go out of business and are
replaced by others that repeat the pattern.

(i) The mistreatment of port drayage drivers has been known for more
than a decade, and the Ports of Los Angeles and Long Beach attempted to
address misclassification of drayage drivers in 2008 through their Clean
Air Action Plan by requiring drivers to be classified as employees. The 9th
Circuit Court of Appeals struck down that requirement.

(k) State and federal courts have consistently upheld the Labor
Commissioner’s authority to adjudicate port drayage driver claims and found
that federal law does not preempt the state’s interest in enforcing labor laws
meant to protect drivers from wage theft.

() Independent studies have found that misclassifying employees
undercuts fair competition by legitimate employers and creates an economic
incentive for others to break the rules.

(m) Nationwide, according to the National Employment Law Project, in
a paper titled, “The Big Rig Overhaul: Restoring Middle-Class Jobs at
America’s Ports Through Labor Law Enforcement” (2014), as much as
$485 million in worker’s compensation premiums and $60 million in federal
taxes go unpaid in the drayage industry.

(n) More than 40 percent of United States shipping-container traffic flows
through the Ports of Los Angeles and Long Beach. Port drivers are a critical
link in the global supply chain and they need to share the benefits of this
economic engine.

(0) Customers of port drayage are some of the world’s largest retail and
manufacturing companies. After more than a decade of rulings, media stories,
and independent reports, they should be aware of the widespread labor
violations in the drayage industry.

(p) The California Legislature established, with the enactment of
Assembly Bill 1897 in 2014, that business entities that are provided workers
from subcontractors can be jointly liable for the nonpayment of wages and
failure to provide unemployment insurance by the subcontractor.

(q) Holding customers of trucking companies jointly liable for future
labor law violations by port drayage motor carriers who they engage, where
the customer has received advance notice of their record of unsatisfied
judgments for labor law violations, will exert pressure across the supply
chain to protect drayage drivers from further exploitation.

(r) Customers have the market power to exert meaningful change in the
port drayage industry that has eluded California drivers for more than a
decade.
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(s) This is a remedial measure intended to better enable labor law
enforcement of port drayage services.

SEC. 2. Section 2810.4 is added to the Labor Code, to read:

2810.4. (a) As used in this section:

(1) “Commercial driver” means a person who holds a valid commercial
driver’s license who is hired or contracted to provide port drayage services
either as an independent contractor or an employee driver. ’

(2) (A) “Customer” means a business entity, regardless of its form, that
engages or uses a port drayage motor carrier to perform port drayage services
on the customer’s behalf, whether the customer directly engages or uses a
port drayage motor carrier or indirectly engages or uses a port drayage motor
carrier through the use of an agent, including, but not limited to, a freight
forwarder, motor transportation broker, ocean carrier, or other motor carrier.

(B) “Customer” does not include any of the following:

(i) A business entity with a workforce of fewer than 25 workers, including
those hired directly by the customer or through a temporary employer or
labor contractor.

(ii) The state or any political subdivision of the state, including any city,
county, city and county, or special district.

(iii) A business entity, including, but not limited to, a marine terminal
operator, who is not a customer, and who, incidental to the transportation
of the freight for the customer, receives, makes available, or exchanges
intermodal equipment, loaded or unloaded, or conducts any other transaction
of equipment subject to an equipment interchange agreement with a motor
carrier who is a signatory to an equipment interchange agreement.

(3) “Labor” has the same meaning provided by Section 200.

(4) (A) “Port drayage motor carrier” means an individual or entity that
hires or engages commercial drivers in the port drayage industry.

(B) “Port drayage motor carrier” also means a registered owner, lessee,
licensee, or bailee of a commercial motor vehicle, as defined in subdivision
(b) of Section 15210 of the Vehicle Code, that operates or directs the
operation of a commercial motor vehicle by a commercial driver on a for-hire
or not-for-hire basis to perform port drayage services in the port drayage
industry.

(C) “Port drayage motor carrier” also means an entity or individual who
succeeds in the interest and operation of a predecessor port drayage motor
carrier consistent with the provisions of Section 2684.

(5) “Port” means any sea or river port located in this state.

(6) “Port drayage services” means the movement within California of
cargo or intermodal equipment by a commercial motor vehicle whose
point-to-point movement has either its origin or destination at a port,
including any interchange of power units, chassis, or intermodal containers,
or the switching of port drayage drivers that occurs during the movement
of that freight. It shall not include employees performing the intra-port or
inter-port movement of cargo or cargo handling equipment under the control
of their employers.

92






